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Dear Staff~

This is in referenceto your applicationfor correctionof your naval recordpursuantto the
provisionsof title 10, United StatesCode, section 1552.

A three-memberpanelof the Board for Correctionof Naval Records,sitting in executive
session,consideredyour applicationon 5 May 1999. Your allegationsof error and injustice
were reviewedin accordancewith administrativeregulationsandproceduresapplicableto the
proceedingsof this Board. Documentarymaterial considered.by theBoard consistedof your
application,togetherwith all material submittedin supportthereof,your navalrecordand
applicablestatutes,regulationsandpolicies. In addition, the Boardconsideredthereportof
theHeadquartersMarine CorpsPerformanceEvaluationReviewBoard (PERB), dated
5 April 1999, a copy of which is attached.

After carefuland conscientiousconsiderationof the entirerecord,the Board found that the
evidencesubmittedwas insufficient to establishtheexistenceof probablematerialerror or
injustice. In this connection,the Board substantiallyconcurredwith the commentscontained
in thereportof the PERB.

Regardingyourcontestedadversefitnessreportfor 1 Februaryto 5 April 1995, the Board
notedthat it doesnot stateyou werereassignedtwiceduring the reportingperiod,rather, that
you werereassignedtwiceduring “this tour.” They found nothingobjectionableaboutthe
reportingsenior’shavingexpresseda similar opinion of you as reviewingofficer on your
fitnessreport for 1 March to 31 December1994. They wereunableto find that thereportat
issuewasbasedon conjecture. Finally, they wereunableto find that the reviewingofficer
was incorrectin stating that your delay in respondingto the report wasa factor in its lateness.

Concerningyour adversefitnessreportfor 1 Januaryto 17 April 1998, the Board wasunable
to find that you had a personalityconflict with thereportingsenior. They notedthat in any
event,a subordinatehasan obligation to get alongwith his superiors. They werelikewise
unableto find that thereportin questionwasusedas a disciplinary tool or counseling



document. They found that the reviewingofficer addedno new adverseinformationrequiring
referral to you. Finally, they foundthe reporting senior’sconcurrence,asreviewingofficer,
with your favorablefitnessreportfor 3 December1996 to 30 September1997 did not
invalidatethe contestedreport.

In view of theabove,your applicationhasbeendenied. The namesand votesof the
membersof thepanelwill be furnishedupon request.

It is regrettedthat the circumstancesof your casearesuchthat favorableaction cannotbe
taken. You areentitled to havethe Board reconsiderits decisionupon submissionof new and
materialevidenceor othermatternot previouslyconsideredby the Board. In this regard,it is
importantto keepin mind that a presumptionof regularityattachesto all official records.
Consequently,whenapplying for a correctionof an official naval record, theburdenis on the
applicantto demonstratetheexistenceof probablematerialerror or injustice.

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector

Enclosure
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IN REPLY REFER TO:

1610
MMER/PERB

5 APR 1999

MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF

NAVAL RECORDS

Subj: MARINE CORPSPERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF STAFF
~ USMC

Ref: (a) SSgt ____ D Forms 149(2) of 9 Dec 98
(b) MCO P16
(C) MCO P1610.7D w/Ch 1-4
(d) MCO P1070.12 (IRAN)
(e) MCOP1900.16 (MARCORSEPMAN)

1. Per MCO 1610.11C, the Performance Evaluation Review Board,
with three members present, met on 1 April 1999 to consider Staff
Sergean~~1~ petitions contained in reference (a). Removal
of the following fitness reports was requested:

a. Report A - 950201 to 950405 (TR) -- Reference (b) applies

b. Report B - 980101 to 980417 (CD) -- Reference (c) applies

2. The petitioner contends that Report A is substantively
inaccurate/unjust and states he was denied the opportunity to
review and comment on the statements made by the Reviewing
Officer. Concerning Report B, the petitioner again alleges
substantive inaccuracy/injustice, and further argues the
existence of a personality conflict, factual inaccuracies,
erroneous perception, and the fact that he was not afforded an
opportunity to respond to the additional adverse remarks penned
by the Reviewing Officer. It is also his position that he was
never counseled concerning deficiencies in those areas marked
“below average” and “unsatisfactory” in Report B. As a final
matter relative to Report B, the petitioner disclaims the
existence in his Service Record Book (SRB) of any documented
evidence of the alleged “negative attitude” or lack of
performance. To support his appeals, the petitioner furnishes
several items of documentary evidence, to include advocacy
statements.

3. In its proceedings, the PERB concluded that both reports are
administratively correct and procedurally complete as written and
filed. The following is offered as relevant:

a. It is obvious by the comments appended to Report A that
the petitioner was IN FACT afforded an opportunity to view and



Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNRAPPLICATION IN THE CASE OF STAFF
~ USMC

respond to the comments made by BOTH the Reporting Senior and
Reviewing Officer (evidence his signed statement on the Standard
Addendum Page dated 29 Jan 1996). For whatever reason(s) he
chose to relinquish that right, it is he who must now bear the
ultimate responsibility Captain~ statement, although
seemingly supportive, does nothing to counter the accuracy or
fairness of Report A. The Board believes that the issues which
the petitioner now surfaces in reference (a) should have been
raised when he had the opportunity to do so via the appropriate
forum. In this regard, we stress that the appeal system
established by reference (a) IS NOT a substitute for proper
resolution of an adverse fitness report at the time it is
written.

b. Contrary to what the petitioner may believe, there is no
requirement in references (c), (d), or (e) which mandate that
official counseling entries must be made in a Marine’s SRB in
order to justify receipt of an adverse fitness report. The
requirement to conduct counseling is a continuing process and
allows a Marine the opportunity to correct any identified
discrepancies or deficiencies. As evidenced.by the Reviewing
Officer’s comments appended to Report B, the Reporting Senior met
this requirement and was well within his purview to render the
evaluation as he saw fit.

C. The disagreements concerning Report B which the peti-
tioner narrates in reference (a) are the same basic arguments he
levied when he initially responded to the report almost a year
ago. In his review and adjudication of the report, Ma~jM~~
laid to rest any question that the report was not an honest,
accurate, and objective evaluation of the petitioner’s demon-
strated performance during the stated period. The voluminous
documentation submitted as substantiation simply does not counter
that conclusion.

4. The Board’s opinion, based on deliberation and secret ballot
vote, is that the contested fitness reports should remain a part
of Staff ~ military record.

2



Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF STAFF
SERGEAN’~ Trn~1Ø’1I~U SMC

5. The case is forwarded for final action.

ChairpéI~...., ~rmance
Evaluation Review Board
Personnel Management Division
Manpower and Reserve Affairs
Department
By direction of the Commandant
of the Marine Corps
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